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DISCLAIMER

The information in this case study does not constitute or reflect official policy or position of the Securities
Commission of Malaysia (SC). No recommendation is given by the SC in relation to any of the information
contained therein. While the SC makes every effort to ensure the content of this case study is accurate,
adequate and complete, neither the SC, its officers, agents nor employees make any representation, warranty
or undertaking express or implied with respect to the accuracy, adequacy and completeness of the
information contained herein. To the extent permitted by law, the SC excludes any liability, including any
liability for negligence and for any loss, including indirect or consequential damages arising from or in
relation to the use or reliance of the information in this case study. This case study is intended for the SC’s
internal use and/or for academic purposes only. For any other purpose, prior written permission
should be obtained from the SC.
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Introduction

Resulting from a routine audit made in 2009, the Securities Commission Malaysia (“SC”) had
fined Akira (Malaysia) Sdn. Bhd. (“Akira”) RM275,000 due to breaches of the SC’s Acts and
Guidelines and Rules of Bursa Malaysia Derivatives Berhad! (“BMD”). Following this action
taken in 2010, the SC had, in October 2012, conducted a follow-up audit on Akira and once
again, found several breaches, including some repeated breaches by the company that may

potentially jeopardise the integrity of the Malaysian capital market. Prior to the conduct of the

follow-up audit the SC had received a written enquiry from

the Securities and Exchange Commission of Republic of the This case was prepared by
Philippines (“SEC”) on Akira’s client, a Gabriel Makisig Azizi Ismail and Ismah
Mohamed Ali under the

Jericho who was suspected to be linked to a Ponzi scheme in - salleh
supervision of Salle

the Philippines. Based on the available evidence and findings P / )
Hassan as a basis for

from the follow-up audit, the SC had subsequently fined
Akira RM200,000.

seminar discussion rather
than to illustrate effective
or ineffective handling of

. . . . . . a business situation.
Clearly the evidence pointed to failures in Akira’s application

of SC’s Guidelines on the Prevention of Money Laundering and Terrorism Financing for
Capital Market Intermediaries (“AMLTF Guidelines”). Could these instances of non-
compliance have been avoided? Could the Board of Directors (“BOD”) have acted differently

to prevent the recurrence of the breaches?

General Background of Derivatives Market

As at 31 December 2012, there were more than 20 firms holding the Capital Markets Services
Licence (“CMSL”) which permitted them to carry out the regulated activity of dealing in
derivatives?. These CMSL holders were either, investment banks, special scheme foreign
stockbroking companies, stockbroking companies with at least one merger partner or

derivatives/futures brokers. These CMSL holders were also participants of BMD.

The futures and derivatives market was performing well for 2012 with BMD reported traded

volumes and open interest peaking at new highs, surpassing previous records and setting

! Akira had breached Section 355 of the Capital Market and Services Act 2007 for failing to comply with The
Prevention of Money Laundering and Terrorism Financing for Capital Market Intermediaries Guidelines, SC
Licensing Handbook, Rules of Bursa Malaysia Derivatives Berhad including the Compliance Guidelines for
Futures Brokers.

2 (n.d.). Retrieved from http://www.sc.com.my/wp-content/uploads/eng/html/resources/annual/ar2012_eng/pt6.pdf
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new benchmarks. The year 2012 was a ground-breaking period for BMD. Total volume traded
on BMD grew by 1.15 million contracts from 8,446,239 contracts in 2011 to 9,595,096 contracts
in 2012 (14% growth). Open interest for all products hit an all-time high of 214,065 contracts
on 31 December 2012. On the same day, open interest for Crude Palm Oil Futures also reached

a new record high of 173,649 contracts.?

Company Background

Akira was established in Malaysia in 1980. It is a subsidiary of Akira & Co., Ltd Japan, a
pioneer Futures Commission Merchant*in Japan which was established in 1951. It has a
paid-up capital of RM10,000,000 and is a participant of BMD. Akira was established to
facilitate the trading of futures and options in Malaysia. It is also licensed to trade in the
futures market in the United States of America, the United Kingdom and Japan. The
company was ranked first amongst the futures brokers in Malaysia in terms of trading
volume for two consecutive years in 2011 and 2012. The increase in trading volume from
3.7 million contracts in 2011 to 4.2 million contracts in 2012 resulted in an increase in
Akira’s market share from 22% in 2011 to 28% in 2012.

During the follow-up audit, the BOD of Akira comprised a non-executive director, an
independent non-executive director and three (3) executive directors (Refer to Exhibit 1 for
information on Akira’s Board of Directors). For the years 2011 and 2012, Akira had reported

the following financial results:

FYE 31 March FYE 31 March

2011 2012

RM RM

Profit before tax 3,467,142 573,236
I t

neome ax (872,625) (499,285)

expense
Profit for the year 2,594,517 73,951

(Refer to Exhibit 2 for the detailed Statement of Financial Position)

3 (n.d.). Retrieved from www.bursamalaysia.com/market/derivatives/about-bursa-malaysia-derivatives/news-and-
updates/1773

4 A merchant involved in the solicitation or acceptance of commodity orders for future delivery of commodities
related to the futures contract market.
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Being a company licensed by the SC under the Capital Markets and Services Act 2007
(“CMSA”), Akira was required to fully comply with the obligations stipulated in the SC’s acts
and guidelines. In addition, as a participant of BMD, Akira was also required to comply with
the Rules of BMD and adhere to any directives issued by BMD.

Customer Due Diligence

In April 2012, Akira’s Front Office Dealing Manager (“The Manager”) received a phone call
from Gabriel Makisig Jericho (“Jericho”), a Philippine resident, who was interested to open an
account with Akira. The Manager then assigned one of Akira’s Capital Markets Services
Representative’s Licence (“CMSRL") holder to handle the account opening for Jericho. For the
purpose of the account opening, Jericho had couriered the photocopy of his passport and
business card together with the signed account opening form to Akira. (Refer to Exhibit 3 to

view the photocopy of passport and business card provided by Jericho for the account opening).

Upon receiving the said documents, Akira’s Compliance Officer had checked Jericho’s
identity against the database maintained by Office of Foreign Assets Control (“OFAC”) of the
US Department of Treasury, the organisation that publishes lists of individuals who have
facilitated deceptive transactions. The Compliance Officer did not find any adverse record on
Jericho in the list published by OFAC and informed the same to the CMSRL holder.

Relying on the Compliance Officer’s findings from OFAC, the CMSRL holder then proceeded
to open the account without conducting further investigations on Jericho. Neither the
Compliance Officer nor the CMSRL holder had assessed the reliability and validity of the
documents and information provided by Jericho for the account opening. They did not
enquire about Jericho’s investment objectives and financial situation. In addition, all
correspondences between Akira and Jericho were conducted either through telephone or post.
None of the staff considered taking additional measures to mitigate the risk posed by such a

non-face-to-face client.

Suspicious Transactions

In July 2012, Akira received a wire transfer of USD99,967 from the Philippines into its client
segregated account. The sender of the wire transfer was Bianca Reyes, who was not registered
as a client of Akira. Sally, one of Akira’s account supervisors, had no idea who the fund was
meant for as no instruction was given by Bianca Reyes. Sally was not able to contact Bianca

Reyes for clarification on the transfer because there was no contact number provided. She had
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then approached all of Akira’s dealing staff for information on the transfer. Unfortunately,
none of the dealing staff were able to provide her with an answer. Subsequent to that, she had
placed the fund in the company’s “Suspend Account”. (Refer to Exhibit 4 to view documentation

on the wire transfer).

Sally did not report this matter to Akira’s BOD in July 2012 when the said transaction of wire
transfer took place. She had only highlighted the matter to the BOD in November 2012 after
she realised that something was amiss when the fund was not claimed by any client and
remained as an unidentified deposit identified in the bank reconciliation process. (Refer to
Exhibit 5 to view Akira’s bank statement). Akira took an immediate corrective measure by
reporting this incident to the SC. Akira explained that the report to SC was delayed due to late

reporting by their account supervisor to Akira’s management.

In August 2012, after the case of wire transfer from Bianca Reyes, Akira had once again
received several deposits via Telegraphic Transfer (“TT”) into its client segregated account
from a third party, Luzon Trade Alpha Mktg Group (“Luzon Trade Alpha”), which was also
domiciled in the Philippines. The deposits were made on several occasions, i.e. 9, 15 and 24
August 2012 with the gross amount of USD300,000, USD300,000 and USD50,000, respectively.
Akira was not able to match the sender’s details with its client database as Luzon Trade Alpha
was not registered as its client. Sally, the account supervisor, did not highlight this irregularity
to the BOD. She had instead accepted and credited the funds into Jericho’s account as per the
instruction in the Foreign/Domestic Telegraphic Transfer Application Form (“TT Form”).
(Refer to Exhibit 6 to view the TT form). However, it was clear from Akira’s bank statement for
August 2012 that the beneficiary owner for the sum totalling USD650,000 was Luzon Trade
Alpha and not Jericho. (Refer to Exhibit 7 to view Akira’s bank statement).

Jericho’s trading account statement for the period April 2012 to September 2012 indicated that
there were inconsistencies in the amount of deposits. Deposits made from April 2012 to July
2012 were between USD10,000 to USD100,000. However in August 2012, there was a
tremendous increase in the amount of deposits received in Jericho’s account due to the TT
from Luzon Trade Alpha. It could be seen that during the period from 10 April to 12
September 2012, the activity in Jericho’s accounts had changed from the initial deposit of
approximately USD11,500 to USD300,000. (See Exhibit 8 for Jericho’s account activities).
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Akira was not able to check for any irregular and/or suspicious client transactions such as the
case of deposits and transfers made by Bianca Reyes and Luzon Trade Alpha as the company
did not have an effective system in place to detect such transactions. In addition, the company
staff were not sufficiently equipped with knowledge on prevention of money laundering and
terrorism financing activities. As a result, Akira’s staff were not aware of their obligations
under the AMLTF Guidelines, including to prevent money laundering and terrorism

financing activities and to report suspicious transactions.

Internal Audit Function

Akira had outsourced its internal audit (“IA”) function to an external party, Bromley Hartford
Malaysia Business Advisory Sdn Bhd (“Bromley Hartford”), since 2011. The IA scope was
only limited to validating that Akira had conducted its business activities in compliance with
internal policies and procedures and regulatory requirements. No independent audit was
carried out on its anti-money laundering and counter financing of terrorism compliance

programme as required by the AMLTF Guidelines.

Response from Akira

Akira admitted that they had failed to conduct due diligence when opening the account for
their Philippines client, namely Gabriel Makisig Jericho. Following the incident, Akira had
introduced Circular 06/12, which was a special guideline pertaining to the “know-your-client
requirement’ and their CMSRLs have since been required to observe the additional
compulsory checklist to be completed during the opening of client accounts. (Refer to Exhibit 9
to view Circular 06/12).

As for the funds received from Bianca Reyes and Luzon Trade Alpha, Akira explained that
they basically did not accept funds received from parties that were not clients of the company.
However, their accounts supervisor had accepted the funds as she lacked proper
understanding on the relevant guidelines pertaining to prevention of money laundering. In
order to prevent recurrence of such incidences, Akira had developed a checklist for incoming
overseas funds to be completed by their account supervisor on a daily basis. (Refer to Exhibit
10 to view the checklist). The completed checklist must then be verified by Akira’s Compliance
Officer.

Akira had also admitted that it did not provide staff with any training programme to educate

and create awareness on anti-money laundering and counter financing of terrorism. The
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company had presumed the attendance in two (2) Continuous Professional Education (“CPE”)
courses per year was sufficient for the CMSRL holders. Moving forward, Akira would be
providing a structured training programme on anti-money laundering and counter financing

of terrorism for all staff.

On the IA function, Akira acknowledged that having an independent audit on its anti-money
laundering and counter financing of terrorism compliance programme would be a necessity.
Hence, the company would be proposing to its BOD to expand the scope of the IA to conduct
audits on its anti-money laundering and counter financing of terrorism compliance

programme from financial year 2013 onwards.

Consequences of failures at Akira

Apart from monetary penalty imposed by the authority, the weaknesses and the
consequential failures at Akira have arguably damaged the company’s reputation and even
perhaps the trust of its stakeholders. Could there be an underlying explanation for the less-
than-desirable behaviour observed throughout these episodes at Akira? Evidently, the BOD of
Akira faced a great challenge to rectify the damage done. How should the BOD of Akira (and
other intermediary firms) remain vigilant and relevant to ensure its fiduciary duty to protect

the interest of the firm is discharged satisfactorily?
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